ffﬂhﬁ%
BEFORE THE DEPARTMENT ‘vﬂﬁﬂ&af
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % % * % % * % % %

IN THE MATTER OF THE APPLICATION
FOR BENEFICIAL WATER USE PERMIT
NO. 32257-s876L; AND APPLICATIONS FOR

)
) FINAL ORDER
)

CHANGE OF APPROPRIATION WATER RIGHT )
)
)

NOS. 32236-C76L; 32237-C76L; AND
32238-C76L BY FRANK POPE

* % % % * * % % % %

The time period for filing exceptions to the Hearing
Examiner's Proposal for Decision of September 14, 1984
(hereafter, "Proposal") has expired. Two submissions, from Chuck
Brasen, and from the Applicant, were received. Having given the
matter full consideration, and being fully advised in the
premises, the Department of Natural Resources and Conservation
(hereafter, the "Department") hereby expressly adopts the
Proposal as its Final Order, and incorporates same herein by
reference, except as expressly modified below. The Department's
response to the submissions immediately follows:

I

(A) Applicant, by and through counsel of record Sam Haddon,
submitted a timely response to the Proposal. Therein, the
Applicant suggested Finding of Fact No. 19 should be amended to
state that Applicant's glaimed current point of diversion fo:
Appliéationiﬁb. 32237-c76L is NE%SE%SE% of Section 33, Township
19 North, Range- 19 Wést,-Lake Cduﬁfy, Montana.® | |
;f Finding No. 19 now describes the diversion point as "NWkNEX

of Section 4, Township 19 North, Range 19 West, Lake County,
Montana. P. 4, Proposal.
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Finding of Fact 19 correctly described the "past" point of
diversion described in Applicant's Application 32237-c76L, and
therefore, that which was published pursuant to § 85-2-307 MCA
(1983).

Applicant now states that his original Statement of Claim and
Application 32237-c76L were incorrect, and that an amended SB76
Claim was filed. Therefore the additional Findings should be
made to correct the inadvertant mistake.

Mr. Brasen also made reference to this diversion point
mystery, submitting illegible copies of documents in support
thereof. The copy of SB76 Claim form 015152 clearly showed,
however, the corrected diversion point, NE%XSE%XSE% of Section 33,
Township 19 North, Range 19 West. A copy of a map submitted with
the Claim shows the diversion point the Applicant now refers to
as the correct one. SB76 Claim No. W-015152 also includes the
documentation of a copy of Book A, Page 359, as listed on the
Appllcatlon for Change 32237. Obviously, the difficulty is that
the Change Application was incompletely, as well as erroneously,
filled out. The fact that Mr. Pope intended to change a part of
existing.CIaim No. W-015152 could not have been inferred from the
record, as the total volume claimed on ‘the existing right claim
(800 acre-feet) doeés not match the volume claimed on the change
applicetion as. past use‘(206 acre-feet). |

Nevertheless, the Applicant has in’ good faith represented
that the correct past point - of leEISlOﬂ is one Wthh was in fact
clalmed on the SB76 forms, and. the Department sees no reason not

to allow the correction at this p01nt.

2




The Department notes that this would result in the granting

of an Application different from that which was published

pursuant to § 85-2-307 MCA (1983). The determination of whether
such action comports with due process entails resolution of
whether the difference between the Application as granted is
materially different from that which was published.?

If so, additional public notice of the revised Application
would be required. It is crucial to the materiality of the
difference whether any possible affected persons would be
deprived of meaningful notice and opportunity to be heard on the
Application as now amended. See, Mullane v. Central Hanover
Trust, 339 U.S. 306 (1950); Frates v. Great Falls, 40 St. Rep.

1307 (1983); In the Matter of the Application for Beneficial
Water Use Permit No. 24591-g41H by Kenyon-Noble Ready Mix Co.,

Proposal for Decision, April 4, 1984, Final Order July 25, 1984,
(appeal on other grounds pending).

On the record herein, it appears that the past point of
diversion as published and the past point of diverison as now
"corrected" are not geographically far apart. The new point of

diversion was correctly published. Because most, if not all, of

the Ashley Creek water users did appear and participate in the

~hearings and sgﬁtlement herein, it appears that there are no

water users whose rights to notice (of departmental action which

2 The notice statute requires the publication of "facts
- pertinent to the application", § 85-2-307 MCA (1983). For
.the purposes of this discussion "material"™ and "pertinent”
. facts are synonymous.
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might affect their rights) would be deprived by the correction of
the past point of diversion sought to be changed by the
Applicant. Such will not, of course, always be the case,
emphasizing the importance of careful attention to application
filing. Findings of Fact No. 23, 24 are therefore hereby added

to read as follows:

23. Mr. Pope's original Application 32237-c76L incorrectly
described his current point of diversion. The Applicant has
represented to the Department and said representation is
supported by the map attached to Mr. Brasen's comments and
attached as a supporting exhibit to the pertinent SB76
Claim. The correct past point of diversion sought to be
changed is the NEX%SE%XSE% of Section 33, Township 19 North,
Range 19 West, Lake County, Montana.

24, The Amendment of Application 32237—c76L‘t0 reflect the
correct past point.of diversion for existing right 015152 is
not a material change in the pertinent facts of the

Application.

(B) "Because of ‘the additional Findings above, related
portions of the Proposal must be changed accordingly. . As pointed
out by Mr. Braéeh, Conclusions of Law Numbered 15 and 16 must be

modified as”followsz

15. The point of diversion, as amended, .on Appiidétion NO.

32237-c76L, is claimed on SB76 Claim No. 015152-76L.
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16. The Applicant has satisfied his burden of production to
show the existence of the underlying rights sought to be

changed herein.

(C) The Proposed Order must, accordingly, also be

modified. Paragraph B. on P. 16 of the Proposed Order is hereby

modified to read as follows:

B. Subject to the terms, conditions, restrictive,
limitations, listed in attached exhibit A and made a part
hereof by reference, Application for Change of Appropriation
Water Right No. 32237-c76L by Frank Pope, as amended, is
hereby granted to change the point of diversion from the
NELSE%SE% of Section 33, Township 19 North, Range 19 West,

Lake County, Montana.

1.Le
On P. 17 of the Proposal, regarding the amount and purpose
of use for Application 32236-c76L; the number "780" gpm should be
1780 gpm. Therefofe, the Final Order will read, for Application
_ 32236—c76L, Amguniuand_zuxpgag_hi_uae: 10 gpm up to 4.5 acre-feet
lper year for livestock; 1780 gpm up to 400 acre-feet per year for

1rrlgat10n- 10 gpm up to 1. 5 acreﬂfeet per year for domestlc use.
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III.

Both Mr. Brasen and the Applicant questioned the need for
the condition entitled 4 a) in Exhibit A of the Proposed Order.
Mr. Brasen qguestioned the need, and the Applicant intimated
simple reference to the Agreement would reduce the risk of future
dispute.

Both comments miss the essential fact that the change
authorizations are a matter between the Applicant and the
Department, while the Settlement Agreement is binding as only
among the parties thereto. Paragraph a) of Exhibit "A" relates
not to the specifics of construction as agreed to among the
parties hereto, but rather to the Department's duty to require
adequate appropriative works. The Agreement provisions relating
to the cost sharing among the parties are beyond Departmental
jurisdiction, as the Department herein may not order the
Objectors to do, or refrain from doing, anything.

It.is clear from the Agreement that the parties have
attempted to use the permit.proceeding for the purpose of
agreeing on a division of ‘the waters of the source. This is
beyond the scope of such a proceeding. If the parties wish to
relitigaté the Ashley Creek waters, they are, of course, free to -
bring an aﬁpropriate aétion in District Court.

| The ﬁepartment nevertheless, in view of éhe Agreement which
may be taken as a representation by the Applicant of the Spécific
{qons;fdetion plaﬂs_intended fpr‘use in perfecting Ehe‘CHange‘
.Autﬁofi?atioﬁ herein, may incorporate into the Authoriza;ioﬁ some

portions of the Agreement regarding diversion works
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construction. As noted above, the paragraph requiring
sufficiency in design and construction is not exactly
co-extensive with the specifics of the Agreement. Its retention
in the Authorization will not likely result in dispute among the
parties hereto, as those parties are not entitled to enforce
permit conditions. The construction specifics of the Agreement
already are basically required of the Applicant in paragraph B.
The Permittee is indebted to the Department to comply with
Paragraph B; he is bound to the parties to comply with the

Agreement.

IV.

Mr. Brasen points out that the Change Authorizations issued
in this basin, as a matter of policy, and until the final court
determination of the amount and nature of Reserved Rights of the
Confederated Salish and Kootenai Tribes, and their possible
exclusive jurisdiction over these waters, include additional
conditions reflecting the lack of finality of the Authorization.

Those standard conditions are as follows:

~This permit is subject to all prior Indian reserved water
rights of the Confederated Salish and ‘Kootenai-Tribes, if
any, in the source of supply of the water herein permitted

* to be appropriéted,
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NOTICE: This is to inform you, the Permittee, that the
Confederated Salish and Kootenai Tribes of the
Flathead Reservation claim prior reserved water
rights and it is their position that economic
investments made in reliance upon this permit, do
not create in the Permittee any equity or vested

right against the Tribes.

Additionally, a standard waiver of liability clause is
customarily included in permits, and it has been added in the

attached Order.-

Vi
Further, it could be clarified in the Permit Conditions that
the Change Authorizations do not authorize the irrigation of any
additional acres, i.e.: the irrigation beyond irrigation of lands
‘historically irrigated with the subject existing'rights.
”Therefore,‘Paragraphrc of the Exhibit A is hereby amended to

include,

~ "The Applicant will not, pursuant to these Change ..
Authorizations, irrigate any acres but those historically
_irricated under the existing rights sUbject to these Change

‘Buthorizations."
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VI.

The Applicant, in his submission, further informs the
Hearing Examiner of a new Change Application having been filed.
The parties agreed, inter se, that the thrust of the Application
No. 32257-s76L was not to divert an additional amount of water,
but rather to utilize water saved or "recaptured" by replacement
of a leaky ditch with a more efficient pipe. Further, the
irrigation of the increased acreage is possible because of the
increased efficiency of a sprinkler irrigation system as opposed
to a flood system. That is, although the Applicant intends to
increase his irrigated acreage, he does not intend to divert any
additional water, as measured at the headgate.

In part because of the withdrawal of the new use applicaiton
and the submission of the change application, the objectors
withdrew their objections to the instant applications and agreed
not to protest the amended or new change application. (See
paragraphs 6, 11 of Agreement.) The change in the type of
application does not change the nature of the beast for which
authorization is sought. And, whether or not any objectors to
the change application surface, the Department, prior to granting
such authorization, must independently determine whefher the
change in the burden on the stream attendant to change in return
flow pattern, ahd reduction in volume of return flow from
incréased'upstream'efficiency, constitute adverse affect to the
right'of other persons, ér, in the alternative, amount to such a

'mééshreable.increaSe'in ébhsumption that a change authorization

could not be issued. That is, if the net stream depletion
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increases as a result of the change, or, if consumptive use of
water increases as a result of the change, the increased
consumption may necessarily be characterized as a new use, and
may not be afforded the luxury of the priority date of the
original right.

In other words, without inferring anything about future
Departmental action on the pending change application; while Mr.
Pope's actions have gained him settlement among neighbors, they
have not guaranteed him issuance of the change authorization.

Of course, if the Department were ultimately to deny the
change, on the basis that the increase in historic consumption
constituted a new use for which an application for beneficial
water use permit is needed, and the parties herein were to object
and hearing be held, it is not certain that the statutory
criteria for that new use could not be shown by substantial
credible evidence.

Wherefore, being fully advised in the premises. the
Departmeﬁt heréby enters the modifications above and the

Proposal, so modified, as the Final Order hefein, and makes the

follbwing:




Current Use

Source of Supply: Ashley (Dry)

Creek

Point of Diversion: SE%SE%, Section 33, Township 19 North, Range

19 West, Lake County, Montana.

Amount and Purposes of Use: 10

gpm up to 4.5 acre-feet per year

for livestock; 880 gpm up to 200 acre-feet per year for

irrigation; 10 gpm up to 1.

5 acre-foot per year for domestic;

for a total of 900 gpm up to 206 acre-feet per year.

Places of Use: 40 acres in the
North, Range 19 West, Lake

40 acres in the

North, Range 19 West, Lake

40 acres in the

North, Range 19 West, Lake

NWXNEX%, Section 33, Township 19
County;
NW%SE¥%, Section 33, Township 19
County;
NE%XNW%, Section 33, Township 19

County

Period of Use: Year-round use for the livestock and domestic use;

April 1 to October 31 for the irrigation use.

Changed Use

Point of Diversion: SWiNWXSWk,

Section 34, Township 19 North,

Rance 192 West, Lake County, Montana.

gf gt Y !

. 32237-c76L by Frank Pope, as amended, is hereby granted fo change
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Source: Ashley Creek
Amount of Water Appropriated: 1,125 gallons per minute up to 206

acre-feet.

Diversion Point: NE%XSE%SE%, Section 33, Township 19 North, Range

19 West, M.P.M., Lake County

Period of Diversion: January 1 to December 31
Use: 10 gallons per minute up to 4.5 acre-feet (01/01-12/31)

for stock

1,105 gallons per minute up to 200 acre-feet (04/01-10/31)

10 gallons

"

for irrigation

per minute tup to 1.5 acre-feet (01/01/12/31)

\

for domestic
SE&SE&Séction 32, Township 19 North, Range 19 West

M.P.M. Lake County, for stock, irrigation, &

domestic

SW&SW&Section 33, Township 19 North, Range 19 West
M.P.M., Lake Coﬁnty, for stéck, irrigatibn,-é
Gomeétic' . | o

NWhNWkSection 4, Township 18 North, Range 19 West
M}P,M.,.Lake"Counfy; for stock, ifriéation &
domestic a . .

: PAST (DITCH) - PROPOSED (PIPELINE)

a5a87



Current Use
Point of Diversion: SE%SE% of Section 33, Township 19 North,

Range 19 West, Lake County, Montana.

Amount and Purposes of Use: 10 gpm up to 4.5 acre-feet per year
for livestock; 1780 gpm up to 400 acre-feet per year for
irrigation; 10 gpm up to 1.5 acre-feet per year for domestic
use.

Places of use: 80 acres in the N%SW% of Section 33, Township 19
North, Range 19 West, Lake County, Montana;

80 Acres in the S%NW% of Section 33, Township 19
North, Range 19 West, Lake County, Montana;
Period of Use: Year-round for domestic and livstock use; April 1

through October 31 for the irrigation use.

Changed Use
Point of Diversion: SWxNWisWy of Section 34, Township 19 North,
Range 19 West, Lake County, Montana.
a) This change is subject to-'the terms, restrictions,

limitations and conditions attached hereto as Exhibit A, and made

~a part _hereof by reference. -
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EXHRIBIT “A"

a. The diversion works must be constructed in a good and
sufficient manner and with the supervision of U.S. Soil
Conservation Service or a private consulting engineer with a
working knowledge of such projects.

b. The diversion pipeline will be no larger than a 12"
pipeline for the initial approximately 96 feet of diversion, at
which point the diversion line will be reduced to a ten inch
line. At a point in the SWXNE%SEY% of Section 33, Township 19
North, Range 19 West, Lake County, Montana, the ten inch line
will enter a distribution box and will be divided into two mains
and thereafter transported to portions of the Pope land for
irrigation and stock watering purposes.

c. At no time will the Applicant dirert, pursuant to these

-change authorizatione atha flow rate greater than 2,720 gpm nor
divert any more than 818 acre-feet in any one year. |

-d. These Change Authorizatione are subject to subsequent

odlflcatlon by the Water Courts of the State of Montana in' the
general adjudlcatlon proceedlng, as well as to any final
determlnatlon of the reserved and non-reserved federal water
,-rlghts of the Confederated Sallsh and Kootenal Tribes by a court:
of competent jUrlSdlCtlon. by compact. or by other proper

authority.
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e.

This permit is subject to all prior Indian reserved water

rights of the Confederated Salish and Kootenai Tribes, if any, in

the source of supply of the water herein permitted to be

appropriated.

NOTICE: This is to inform you, the Permittee, that the
Confederated Salish and Kootenai Tribes of the Flathead
Reservation claim prior reserved water rights and it is
their position that economic investments made in
reliance upon this permit, do not create in the
Permittee any equity or vested right against the Tribes.

f. The issuance of this permit by the Department shall not

reduce the Permittee's liability for damages caused by
Permittee's exercise of this permit, nor does the Department in
issuing the permit in any way acknowledge liability for damage

caused by the Permittee's exercise of this permit.

NOTICE

‘The Department's Final Order may be appealed in accordance
with the Montana Administrative Procedures Act by filing a
petition in the appropriate court within thirty (30) days after
service of the Final Order.

day of NLLAMA«/I; » 198%.

Sarah A. Bond, Hearing Examiner

V-
DONE this 3)

—_——
Gary Fritz, ; ES
Department(of |Natura

Resources a Conservation
32'S. Ewing, Helena, MT
(406) 444 - 6605

= # 32257
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AFFIDAVIT OF SERVICE
MAILING

STATE OF MONTANA )
) ss.

County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and nservation, being duly sworn on oath, deposes and
says that on _%ﬂpﬁgé%12§€/ r 1985, she deposited in the United
States mail, (¢ mail, an order by the Department
on the Application by Frank Pope, Application No. 32257-s76L, for an

Application for Beneficial Water Use Permit, addressed to each of the
following persons or agencies:

1. Sam Haddon, Attorney 7. E.L. Meredith, USDI
Suite 301 Office of Solicitor
Central Square Bldg. P.O. Box 1538
201 W. Main Billings, MT 59103
Missoula, MT 59802

2. C.B. McNeil, Attorney 8. Clayton Matt
Box 450 Water Administrator
Polson, MT 59860 Box 98

Pablo, MT 59855

3. William Jensen 9. Montana Power Company
Rt. 1, Box 75 40 East Broadway
St. Ignatius, MT 59865 Butte, MT 59701

4. Therin and Ruth Mahle 10. Mr. William Devine
RR, Box 209 USDI Solicitors Office
St. Ignatius, MT 59865 ] 500 N.E. Multnomah, Room 607
: Portland, Oregon 97232

5. George and Irene Marks "~ 11. Chuck Brasen
Rt. 1, Box 87 Kalispell Field Office
St. Ignatius, MT 59865 P o (inter-departmental mail)

6. Flathead Irrlgatlon Progect 12. Sarah A. Bond
E.M. Axtel Hearing Examiner
Box G : : - 2 (hand delivcr)

St. Ignatius, MT 59865

'DEPARTMENT OF NATURAL RESOURCES AND -
CONS ERVAT ION

by (?4Z%ﬁ(«diéb&~
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STATE OF MONTANA )
) ss.

County of Lewis & Clark )

. /]
On this fz7L' day of _LﬁZﬁL&ﬂfﬁf__, 1985, before me, a Notary
Public in and for said staté, persohally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department

executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my

official seal, the day and year in this certificate first above
written.

. | .(» j‘t ./-‘ . : ;: :

CRALLE , Notary Public/flor,the State of Montana

' e Residing at __r Montana
VR LY e My Commission expires I-/~&S5




BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

'S I O B I B

IN THE MATTER OF THE APPLICATION
FOR BENEF1CIAL WATER USE PIRMIT
NO. 32257-876L; AND APPLICATIONS FOR

)

: PROPOSAL FOR DECISION
CHANGE GF APPROPRIATION WATER RIGHT ;
)

NOS. 32236-C76L; 32237-C76L3 AND
32238-C76L BY FRANK POPE

PR I B I B

Fursuant to the Montana Water Use Act, Title 85, Chajter 2,
and to the Montana pdministrative Procedures Act, Title 2,
Chapter 4, Part 6, the Department of Natural Resources and
Corservation (hercafter, "pDepartnent® or *oNRC®) served upon all
partics a Kotice of Pre-Hearing Conference and Rppointment of
Hearing Examiner. On September 276, 1983, the Fre-hearing
conference notice was cent, and, cn November 2, 1983, the Eearing
Examiner sent to all parties a xotice of Fearing. FEecause cf the
parties coral requests therefor, the Hearing Examiner noticc i an
order for Continvance on January 10, 1984. After settlement
discuscions between most of the Objectors #nd the Applicant
culminated i+ the execution of a cettlement agreerent, the
pPearirg Examiner sent to all parties a Notice to Cancel Hearing
on June 11, 1¢e4, This 1ast notice was to give ample notice to
those parties not involved in the cettlement agreemert that
unless a hearing was reguested, none would be had. Yo writien
responses to the Notice taving been filed, the Fearing Exari er
hos prepared this Froposal for pecision withcut benefit of

hearing, 28 E0 requested by nest of the perties.
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1. STAIEMENT QF THE CASE

A. Partiecs

The Applicant, Frank Pope, has duly applied for a Beneficial
Water Use Permit, and for Changes of Appropriation Water Rights.
(Seg discussion below.) Mr. ?ojo is represented Ly and through
counsel Sam Baddon. .

The follewing Objectors to the instant Applications are
represented by and thiough councgel C.B, McKeil, Turnage, McNeil &
Mercer: Mrs, William Bristol, Helen Yarbrough, Garr T. Jensen,
william Ray Jensen, Derzel Cann, Dale FPatrick Marks, Joseph Lee &
Cecrge Marks.

Cbjector Flathead Irrigation Project wasg, early on,
apparently *rejresented™ by Project Engineer E. Murl RAxtell, but
later, it beczme &z parent that Project's legal reprecentation lay
with the United Statcc Departrent of Interior Solicitor's Cffice,
fortland, Oregon. The Bearirg Examiner waes notified by crne Mr.
Fuln at the Solicitor's Ofrice that fuither correspondence
relating to the Froject's objection shovld be addressed to him,
but later conversations with other Interior Departrent perscnnel
have tcince indicated that a Nr. william Devine is the proper
countact person.

e Hearing Examincr was informed by Mr. Kuhn that Project
persornel have in the past taken it upon themselves to pursue
varicus strategies without bernefit of consulting or informing
their counsel, and, aplarently upon concultation with councel
regarding this case, they have now decided not to appesr at any

hearing in this matter.
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The position of the Flathead Irrigation Project is apparently
the same as that of Montana Power Company and the Confederated
Salish and Kooterai Tribes: i.e,: each of these entities
continues its objection to the Applications, but does not intend
to participate if any hearing is held,

B. (Case

Mr. Pope has filed 3 Applications for Change of Appropriation
wWater Right and one Application for Beneficial Water Use Permit.
His project, however, rmay not resvlt in a measurably ‘greater net
depletion of water from the souice, Ashley Creek, that is, he
intends to continue diverting the same amount of water he has
historically diverted pursuvant to his existing water rights.

The project for which Mr. Pope sceks auvthorization herein
invelves chancing his historical point of diversion upstream and
changing his nethod of diversion fiom headgete and ditch to
pipeline. By moving his diversion point up:stream, he will be
able tc place a diversion pipe under water in the stream, thus
preveniing the frceze-up in the winter which Las in the past
prevented him from exercising his stockwater rights. By
teplacing his ditch with a pipeline, he will be able to cave
water otherwise lost to leakage from the ditch. With the
elimination of ditch loss and the increased efficiency attendant
to changing from flcod to sprinkler irrication, Mr. Pcpe intends

to increase the acreage irrigatec Ly 30 acres.
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The Objecters are other Ashley Creek water users, the
Flathead Trrigation Project and the Confederated Salish and
rooteral Tribes. The Ashley Creek water users objected to the
project primarily because they believed the new divereion
structure would be impossible to monitor and would allow Mr. Pope
to take more than Yis allotted share of Ashley Creek water.

Bistorically, the Creek has veen split 50-50 at Mr., Pope's
present diversion point. If the new structure were to be
authorized, the historic means of correcting the Ashley Creek
allocation, (simply roving lérge 1ocks in the stream to
facilitate or impede water flow into varicus citches) would no
longer be availalle - the scle means of adjusting the diversior
would be by the cortrol valve of Mr. Fope's diversion ploe.

Further, according to a field investigation report Ly DNRC
¥alispell Field Gifice Weter Rights F reau Field Maraccr Chuck
Brasen, Mre. Bristol was councerned th:t Mr., Pope's change in
point of diversion vould affect hLer hlstoric supply obtaired
through Mr. Pope's historic diversion point and present ditch.

The Ccnfederated Salish and Kootenzi Tribes cbject on the
basis that the State of Montana, through the Department, has no
jurisdicticn over the waters arising upon, flewing by, or flowirg
through the Flathead Indian Reservation.

The Flathead Irrigation Troject filed an objection alleging
that the proposed chenge would increase the Rpplicant's
consumptive use of water from Ashley Creeck and Lthereby decreecse
an 2lready short supply for the Flathead Irrigation and Power

Froject. This Objector focuses on the allegation of increaced
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ret depletion to the stream, rather than the question of the
amount actually diverted from the stream at the headgate, That
is, although the Applicant Froposes to divert the sare arount of
water from the stream, the net depletion from the stream will be
greater under the proposed use, because the consunptive uee will
be higher. This is because the propesed changes will resvit in
mere land being irrigated, go the amoust of water consumed Ly the
crops will increase, and the amount of return flow to the creeck
will be lers. The reduction in return floew will also result, in
Patrt, from the increased efficiency of the project. Further, tle
Project does nrt waive its tight to challenge the State's
jurisdiction over the nmatter,

Kei'her 'he Proiect nor the Tribes wish to attend a lLearing.

Objectors Theron and Ruth Mchle stated in their cbjection
that they would only agree to permit jsevance if Mr. Pope
continced to receive his water from his original ditch, Lecacse
the proposed changes ard new use would acversely affect spring
floew upon which thece Objectors rely. Further, the change
application was specifically alleged to dry up the Cbjector's
8ps ings, which are fed (prescrably) by scepage from the ditch,
The Mzhles were scrved with a copy of the Notice to Cancel
Ezaring, and although they are not parties to the settlement
agreercnt, it must be zesumed that they no longer wish to pursue
their objection,?
: The Mahles did nct ~ttend the pre-hearing conference of

Octcber 20, 1983, but did receive copies of the notice of the
time, date, and place of t!.at pre-Learing conference.
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Montana Pcwer Company filed an objection to No., 32257-876L
alleging generally that the proposed appropriation is from Ashley
Creek, upstream from Thompson Falls Dam, and that because of
insufficient unappropriated waters, the issuance of the Permit
would adversely affect the prior appropriative rights of Montana
Power., After receiving a Notice of learing,® however, the
Montana Fower Company (hereafter, "MPC") filed a letter stating
that it would not appear. The objection also stated that no

hearing was requested.

I1I. EINDINGS OF FACT

1. The Department has jurisdiction over the parties and over
the subject matter herein.

2. The instant Applications were filed with the Department
as follcws: No. 32257-s76L on January 9, 1981 at 5:00 p.m.; No.
32236-c76L January 9, 1981 at 5:00 p.m.; Ko. 32237-c76L con
March 9, 1981 at 2:15 p.m.; and No. 32238-c76L on March 9, 1581
at 2:00 p.m,.

3. The pertinent facts of the Applications were published as
follows: No. 32257-g76L cn May 28, June 4, and June 11, 1881; No.
32236-c76L on April 23, 30, and May 7, 1981; No. 32237-c76L on
April 23, 30, and May 7, 1981; and No. 32238-c76L on April 30,
May 7, and May 14, 1981, all in the Flathesd Courier, a new=spaper
of cencral circulation in the areca of the source.

4. The Applicant ceeks to appropriate water as follows:

. The letter 1eferred to was in response to an earlier nctice
of hearing, sent out in 1981,
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a)  No. 32i87-s76L; 500 gallons per minute (heceafteor, *gpm®)
Up to 165 acre-feet each year, from Ashley Creek, for ftrigation
use between April 10 and October 20 of esch year, the diversion
Points to be in the SWANWASWA of Section 14, Township 19 North,
Fange 19 Nest, and in the NERSEASEN of Section 33, Tewnship 19
Notth, Range 19 west, al) in Lake County, Montana. The places of
use are: SLSEASEN of Section 33, Tewnship 19 North, Range 19
West, 20 acres for new flocd irrigation; the ERNWANEY of Section
33, Tewnship 19 North, Range 19 West, for new Eprinkler
irrigat.on of 10 acres; ‘e WLNWANEK of Section 33, Tcwnship 19
N¥orth, Rznge 19 West, for supplemental sprinkler frrigation on 20
acres; the NEX!Wwk of Section 33, Township 19 North, Range 19 west
for supplemental eprinkler irrigatien of 2% acres, 211 in Lake
County, Montana.

b) Fo. 32236-c76L; fceking to clhenge the point of diversicn
for an 1800 gpm up to 406 acre-feet water right from Fehley
Creek, from the SEASEX of fection 33, Towrship 19 Nerth, Rarce 19
Weet, to the SWLNWLSWY of fection 34, Township 19 Korth, Rarge 18
West, Lake County, the Places and purposes of the uce of that
right are not sceght to be cthanged, except tliat the means of
diversion would change from ditch to pipeline. 1he uses are: 10
P Up to 4.5 acre-feet year for year round stock use; 1780 cpm
UP to 400 azcre-feet for irrication use between April 1 &nd
October 31 of each Year; and 10 gpm up to 1.5 acre-feet for year
round domestic use. The Fléces of use to be NiSWL of Section 33,

Tewnehip 19 North, Fange 19 west (for stock, irrigation and
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domestic), and the SyNWk of Section 33, Township 19 North, Range
19 West, (for stock, irrigation and domestic) all in Lake County,
Montana.

c) No. 32237-c76L seeks to change the flow rate, and point
of diversion for 1125 gym up to 206 acre-feet (10 gpm up to 4.5
acre-feet for year-round stock use; 1105 gpm up to 200 acre-feet
for irrigation use between April 1 through October 31 of each
year, with a year round diversion period; and 10 gpm up to 1.5
acre-feet for year-round domestic use) the point of diversion
would be changed from the NWNEX of Section 4, Township 18 Rorth,
Range 19 Weat to SWiNwkSWk of Section 34, Township 19 Korth,
Range 19 West, all in Lake County, Montana. The flow rate for
the jirigaticn use would be reduced from 1165 gpm to 480 gpm.
The places of use would remain the same: SEXSEX of Section 32,
mowe-hip 19 North, Range 19 West (for stock, irrigation arnd
Gomestic use); SWhEWk of Section 33, Township 19 North, Rarge 19
west (stock, jrrigation and domestic use), and the NWikWk of
Section 4, Tcwrship 18 North, Fznge 19 West, all in Lake County.

d) No. 32238-c76L eeeks to change lie point of diversion for
206 zcre-feet of water from SEXSEk of Section 33, Township 19
Ncrth, Range 19 West to SWiNWhEWk of Section 34, Tewnship 19
North, Parge 19 west, all in Lzke County. The uses are as
follows: 10 gpm up to 4.5 acre-feet for year-round use for
livectock; 10 gpm up to 1.5 acre-feet for year-round domestic

vee. The past Irrigation use claimed wze a year-round divcreion
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for use from April 1 through Getober 31, with a flow rate of 880
gEr up to 100 acre-feet to jrrigate 120 acres., The proposed use
is the same except that the flow rate is redvced to 480 gpm.?

5., The Objectors Mrs. William pristol, Pelen Yarbiough, Garr
T. Jensen, William Ray Jenser, Deun=el Gann, Dale Patrick Marks,
Joseph Lee, and George Marks, are all uveers of Ashlcy Creek

water.,

w

6. The CObjector Mcntana Fower Company epparently cbjscts on

+

the basis of its hydroelectric power gerneration fecility at
Thongecn Falls. Whether it cumprehends that the Application for
new use was inteaded Lo usa the water "raved® by the other Clange
Applications, s unclear. MPC conly filed en Cbject cn to Yo.

32257-876L, ‘te Rpplication for new use.

7. MPC especifically did not request a hcaring, »nd etated if

one vire held, it wovld not send relre tatives.

£ The Contederated Salish & Kcotenai Teoibes {the Trites)
filed chbjecticns to a)l the Applications. Taev object to tle
State's aseertion of Jurisciction over - s arjsiro in or

flcwing thiough the Reservation, Furthermecre, they 2llege

variousn discrepuncies ketween Mr, Fope's description of past use,

anc origina oticen of apzropriation fi« hich the richts
sten
9, The Triles Cdo not req t a hear g
¥ ' F x iner ted, « ing her reviecw of the | ’
i} cription of L} Frelicat iver y Ltie K L
of £ N embet » 1GR3 wat { ntirels C ratoe,
Ter ettlerent of e mat ! in, t et
¢ ny perty occur
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18. The Applicant's intent in filing No. 32257-876L vas to
allcw an increase in irrigated acres over his historically
irrigated land ueing the water saved by diverting through a
Pipeline irstead of a ditch, and by applying less water per acre
through a spirkler system than was hecessary to apply for
effective flood irrigation,

19. In Application No. 32237-c76L the Applicant clains his
Current point of diversion is in the NWXNEY of Section 4,
Township 19 XNorth, Range 19 West, Lake County, Monteéa.

20. A search of the DNRC computer records of the Stotements
of Claim of Existing water Rights for the wWater Courts of the
State of Montana (hercafter "sp76" claims) diecloses that Mr.
Fope did not claim the point of diversicon of Faragraph 19 above,
a8 an existing point of diversion for zn existing water right,

21. Some of the terms of the settlement agreement attached
hereto as Exlibit A, are beyond the authority of the Department
to attach and enforce as permit conditions, Whether the terms
are enfoiceable by a court of competent juriecdiction is not for
the Departnent's determination,

22. WMr. Pope has represented, throuch Paragraph 11. in the
attached "Rgreement® his intent either to withdraw his
Application No. 12257-876L, or to zmend it to reflect its
character as an Applicaticn for Change of Appropriation water

Ricght,

Wherefore, based on the record herein, the Fearing Exzrirner

makes the 1ollowing Fioposed:
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111. CONCLUSIONS OF LAW

1. The Department has juriesdiction over the parties and over
the subject matter herein §§ 85-2-301 et. seq. MCA (1983).

2. The Departrent gave proper nctice of the kearing, and all
relevant substantive and procedural requirements of law or rule
have been fulfilled and, therefore, the natter was properly
before the Hearing Examiner.

3. § 85-2-311 MCA (1983) directs the Department to issue a

permit,
"if the applicant proves by substantial credible evidence

that the follewing criteria are met:
{a) there are unapproprizted waters in the cocurce of supply:
(i) at tines when the water can be put to the use propered by
the applicant;
(ii) in the amount the applicant secks to appropriate; and
(iii) throughout the period during which the applicant seeks
to appropriate, the amount requested is available;
(b) the water rights of prior appropriator will not hbe
adversely affected;
(c) the proposed reans of diversion, construction, and
cperation of the zppropriation works are adequate;
(d) the proposed use of wuter is a beneficial usej
(e) the [:oposed use, will not interfere unrcasonably with
other planned uees or developments for which a permit has
been jesved or for which water has bcen rescrved.”

4. The Department may not issue a bereficial use permit
where the applicant has no bona fide intent to appropriate. Sece,
§85-2-310(3) MCA 1983; Eower v, Switzer, 21 Mont. 523, 55 P, 32
(1838) 7 Tocley va Campbell, 24 Mont, 13, 60 P, 296 (1900).
Further, the Department may not issue a permit for more water
than is requested. §85-2-312(]1) MCA 1983, Frence, because of the
applicants expiressed intent to terminate Applicaticn No.
32257-876L, the Department cannot grant that Application or issue

a permit therefore,
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5. § 85-2-402(1) MCA 1983 provides, "An appropriator may not
change the place of diversion, place of use, [urpose of use, or
place of storage except as permitted under this section and
approved by the Department,”

6. § B5-2-402 applies to existing water rights acquired
prior to the effective date of the Water Use Act. Mznuel
Castillo, Debra Castillo, Gary Cotant, Sharyl Cotant v, Delbert
B. Kunneman, . _Mont. ___, 39 St. Rep. 460 (March 3, 1092).

7. § 85-2-402(2) requiies the Departient to give notice of
the proposed change if it dete:mines that the change might
adversely affect the rights of other percsons., TIf valid
objections are filed,* the Department must hold a hearing therecn
prior to the approval or denial of the charges,

8. "The Department may approve a change subject to such
terme, cornditions, restricticns, and limitations it considers
necessary to protect the rights of other appropriators,.”

§ B85-2-402(4) MCA (1983).

9. The nccessity for a hearing in the instant Applications
has been obviated by the settlement rezched by the parties who
had recquested that a hearing be bheld, The agreement inplicitly
stipulates to the existerce of the statutory criteria, i.e.: that
the requecsted changes will have no adverse affect on their
rights.,

5 Furtbter, the Departnent has the discretion to determine if

tthe objection states a valid objection, thereby requiring
hearing therecon,

i3
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10. Those parties who have not withdrawn their objections
have requested no hearing be held.

11. An appropriator may not change a greater right than he
possesses. To the extent that a proposed change will increase
the amount of water diverted, for exanple, by increasing the
period of use, the increased use amounts, pro tanto, to a new
right. Fcatheirman v. Bennessey, 43 Mont. 310, 115 P. 985 (1911).

12. An appropriator may not increace the burden on the
stream to the injury of other appropriators. Thompson V. Farvey.
164 Mont. 133, 579 P.2d 963 (1974).

13. Appropriators do not have the richt to insistence of
mainte-ance of conditions of stream occurrence if they may
rcasonably exercise their rights under the changed conditions.
Quigley v _McIntosh, 110 Mont. 495, 103 P.2d 1067 (1940); §
85-2-401(1) MCA 1983.

14, On the record herein, it is imporsible to determire
whether the propcsed changes will measureably increase the burden
on Ashley Creek to the injury of other appropriators, Because of
the agreement reached among parties outside of this
administrative process, and the lack of e¢v' 3dence put forth by the
Fxojecf, the Tribes and MPC, it must be assumed that, by virtue
of the Objectors' settlerent, the Rpplicant has satisfied his
burden of proof on the irsuve of no adverse affect.

15. The point of diversion cleaired as a current use on
Application No. 32237-c76L, is not claimed on any &E76 claim as
an existing point of diversion for Mr. Fope. Because a change

carnot be granted for a right which does not exist, the
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- Departnent, absent fuither proof by Rpplicant of his existing
right to the point of diversion claimed as current on this
Applicacicn, cannot grant the change requested therein.

16. The Applicant satisfied his burden of production to show
the existence of the underlying rights, except that claimed in
mpplication 32237-c76L, by virtue of havirq filed £B76 claims

thereon.

IV. wherefore, based upon the fcregoing Findings of 'Fect and

Conclusions of Law, the Bearing Fvamiper mzkes the follcowing:

PROPOSED CRDER
A. Subject to the terns, conditions, restrictions and
limitations listed in attached Exhibit A and made a part herecf
by reference, Prplication for Change of pppiopriziion Water Right
No, 32228-¢c76L .8 hereby granted to Frank rope to change the

point of divession for the foliowing ¢ sisting water right.

Current Use

Source of Surply: Ashley (Dry) Creek

I
1+ 1]
=
T}
(1]

Point of Diversion: SEXSEk, Section 33, Township 19 North, |
19 west, Teke County, &ontanz.

Arount and Purpcses of I'se: 10 gpm up to 4.5 acre-feet per year
for livestcck; 880 gpm up to z00 ecre-fect per yecar for

pm up to 1.5 acre-fout per year for dorcstic;

irrigaticn; 10 gpn

[+

for a total of 900 gpm up to 206 acre-feet per year.
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Places of Use: 40 acres in the NWhNEX, Section 33, Township 19
North, Range 19 West, Lake County;
40 acres in the NWiSEk, Section 33, Township 19
North, Range 19 West, Lake Ccunty;
40 acres in the NEXNWk, Section 33, Township 19
North, Range 19 West, Lake County
Pericd of Use: Year-round use for the livestock and Comesivic usej
April 1 to October 31 for the irrigation use,

Changed Use

Point of Diversion: SWhikwkSwk, Section 34, Tcwnship 19 North,
Range 19 West, Lake County, Montana.

BR. 2pplic. tion for Chence of Appropriation ¥Weter Right No,
32237-c76L by Frank Pope is hereby denied.

C. Subject to the terms, conditions, restrictions and
conditions listed in attached Exhibit A ard mede a part hereof by
1eference, Application for Chenge of Appropriation Water Right
No. 32236-cJ6L .y Frenk Pope is hereby oranted, to change hisg
point of divrersion as follows:

Current Use
Point of Diversion: SEXSE%X of Section 33, Township 19 North,

Rarge 19 West, Lake County, Montana.

16
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acount and furposes of Use: 10 gpm up to 4.5 acre-feet per year
for livestock; 780 gpm up to 400 acra-feet per year for

irrigaticn; 10 gpm up to 1.5 acre-feet per year for domestic
use,

Places of use: 80 acres in the NiSwk of Section 33, Township 19
North, Range 19 west, Lake County, Montanaj;
80 Acres in the SkNwk of Section 33, Township 19
North, Renge 19 west, Lake County, Montana;
Fer.od of Use: Year-round for domestic and livstock Usej April 1
through Cctober 31 for the irrigation use,

Changed Use
Point of Diveis ion: SWiNWkEWk of Section 34, Town:zhip 19 North,
Range 19 West, Lazke County, Mcntana,
a) This ckange is subject to the terme, restrictions,
limitaticns and conditions attached hereto as Exhibit A, and ned

©
a part hereof by reference,

D. Application for Beneficial Water Use Permit No,

32257-s76L by Frank Fope is hereby denied, without prejudice,

FXHIBIT “"A"
8. Tre diversion works must Le constructed in a good and
sufficient manner and with the supervision of U.8. Soil
Conservation Service or a private consulting engineer with a

working knowledce of such projects.
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b. The diversion pipeline will be no larger than a 12"
pipeline for the initial approximately 96 feet of diversion, at
which point the diversion line will be reduced to a ten inch
line. At a point in the SWHNEXSEX of Section 33, Township 19
North, Range 19 West, Lake County, Montara, the ten inch line
will enter a distribution box and will be divided into two mains
and thereafter transported to porticns of the Fope land for
irrigation and stock watering purposes,

€. At no time will the Applicant divert, pursvasit to these
change authorizaticns at a fleow rate greater than 2,720 gpn nor
divert any rore than 818 acre-feet in any one year.

d. These Change Authorizations 2re subject to subsequent
modification by the Water Coucts of the State of Montara in the
general adjudication proceeding, as well as to any finral
detcrmination of the reserved and non-reserved fede: sl water
rights of the Ccnfecderated Salish and Kootenai Tribes by a court
of corpetent jurisdiction, by compact, or by other proper
authority.

KEMORANDUM

This case is particularly troubling in that while allegations
have Leen nade regarding the validity or lack thereof, o¢f the
rights sought to be changed, no proof of these allegations has
been cffared. This situation of uncertaiunty is exacerbated
because of the jurisdictional morass wherein the Pepar lment,
State of Montana Water Courts, the Confederated Salish and
Kootenai Tribee, and the varicus interected United States

agencies al? nzke various jurisdictional
18
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claims over the land and water in question., Sore Objectors
herein have raised objections for which they offer no proof. The
Department is thereby placed in the avkward position of
determining the Scope of the rights Ecught to be changed based on
the Departnent files and public records,

Although tne Applications allow a period of diversion
Year-round, the period of use for all but the donestic use ig
claimed ag April 1 through October 31. No record of any storage
facility Currently exists, however, snd go the Fearing Examiner
has corrected the Change Ruthorizaticng to allcw for the
Permittee's diversion only during the claimed pericds of use,
Further, because the Point of diversion claired as the current
point of diversion in 2pplication No, 32237-c76L (NWKNEX Section
4, Tcwnship 18 North, Range 19 West, Loke County, Montana, is not
claired in any £876 filing, the Bea ing Examiner has recormenced
€enial of that Application.

The Pearing Examirer hiés attempted to grant those
Applications for Change in the matter which are within the
Department éuthority to grart, consistent with Lthe zgreement
érong the parties hereto, That is, only those rights for which
Mr. Pope has filed an SB76 claim can be consicdered as shown to be
existing, end therefore, it ig only those -ights which can be
changed, Clearly the settlerent agreerment terms go beyond throcse
which may Le included in the Chance Puthorization,

In the égreement, Mr, Pcre agreed to withdraw or azmend his
l'éw permit application, but 28 of the cate of this Proposal, has
not done so, Withholding Departiment acticr baced on the private

agreement arong the parties is not within Pepar tnent authority.
19

CASE # %2257




Hence, this Pioposal sirply denies that Application, based on
the agreement of Mr. Pcpe w0 withdrew or terminate same.

The Deportment can require that Mr. Pope divert no nore water
uncder avtheirity of the Chance Authorizations than he diverted
under authority of his claired existing rights. The allocation
among the perties, ard the agreenent to cpportion costs among
sane cennot be a part of the Change Authorization, and the

Dep.riment cannot attempt to enforce these provisicns,

DONE this .l%daz of h%«%_....-‘_' 1984,
Sy

Sarah A, Rord, Pcaring Evamirer

Lepartment of Natural Kezources
end Conservation

32 8., Ewirg, Helena, MT 59620

(406) 444 -~ 6625

NOTICE
«nie Tiopesal is a recommencdition, not & final decision. Any
pa'ty acversely affected may file exceptions to this proposal.

Su.h exce cions must be filed (received) with the Hearing
Exs«niacs .t 32 South Ewing, Helena, Montana 59620 within 20 cdays
afier g ¢vice of this Proposal by first class rail, MCA §
2-4-v23. All parties 2re urcged carefully to review the teins of
the pioposed permit, especially checking the legal land
descriptione, for correctness, No finel édecisicn shall be rade
until after the expiraticn ol the period tor tiling exceptions,
and the due cunsideration of thcse exceptions. BAll excepllons
thall specifically set forth the precise porticns of the proposed
decicion to which exception is taken, the reazsons for the
excepticn and authorities upon which the exception relies.
Further, &ggrieved parties have the right to file hriefs and have
oral argurent before t!e wWatéer Rccources Administrator, Gary
Fritz, if those procecires are reguested in writing within the
tire perlod for filing exceptions.
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